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1.1

SECTION I

CONTRACT CLAUSES

NOTICE LISTING CONTRACT CLAUSES INCORPORATED BY REFERENCE

The following contract clauses pertinent to this section are hereby incorporated by
reference (by Citation Number, Title, and Date) in accordance with the clause at FAR
"52.252-2 CLAUSES INCORPORATED BY REFERENCE (JUN 1988)" in Section I

of this contract.
MBER
FAR 52.203-3
FAR 52.203-5
FAR 52.203-6

FAR 52.203-7
FAR 52.203-10

FAR 52.203-12

FAR 52.204-4

FAR 52.209-6

FAR 52.215-2
FAR 52.215-23

FAR 52.215-25

FAR 52.215-27

FAR 52.215-39

FAR 52.215-40
FAR 52.215-43

TITLE

GRATUITIES (APR 1984)

COVENANT AGAINST CONTINGENT FEES (APR 1984)
RESTRICTIONS ON SUBCONTRACTOR SALES TO THE
GOVERNMENT (OCT 1995)

ANTI-KICKBACK PROCEDURES (JUL 1995)

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR
IMPROPER ACTIVITIES (SEP 1990)

LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN
FEDERAL TRANSACTIONS (JAN 1990)
PRINTING/COPYING DOUBLE-SIDED ON RECYCLED
PAPER (JUN 1996)

PROTECTING THE GOVERNMENT'S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTOR'S
DEBARRED, SUSPENDED, OR PROPOSED FOR
DEBARMENT (AUG 1995)

AUDIT AND RECORDS--NEGOTIATION (AUG 1996)
PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA - MODIFICATIONS (OCT 1995)
SUBCONTRACTOR COST OR PRICING DATA -
MODIFICATIONS (OCT 1995)

TERMINATION OF DEFINED BENEFIT PENSION PLANS
(MAR 1996)

REVERSION OR ADJUSTMENT OF PLANS FOR

POSTRETIREMENT BENEFITS OTHER THAN PENSIONS
(PRB) (MAR 1996)

NOTIFICATION OF OWNERSHIP CHANGES (FEB 1995)
AUDIT -- COMMERCIAL ITEMS (OCT 1995)
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FAR 52.219-8

FAR 52.219-9

FAR 52.219-16

FAR 52,222-3
FAR 52.222-4

FAR 52.222-6
FAR 52.222-7
FAR 52.222-8
FAR 52.222-9
FAR 52.222-10
FAR 52.222-11
FAR 52.222-12
FAR 52.222-13

FAR 52.222-14
FAR 52.222-15
FAR 52.222-26
FAR 52.222-28
FAR 52.222-35
FAR 52.222-36

FAR 52.222-37

FAR 52.222-41

FAR 52.222-43

FAR 52.223-2
FAR 52.223-6
FAR 52.223-14
FAR 52.224-1
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UTILIZATION OF SMALL BUSINESS CONCERNS AND
SMALL DISADVANTAGED BUSINESS CONCERNS (OCT
1995)

SMALL, SMALL DISADVANTAGED BUSINESS AND
WOMEN-OWNED BUSINESS SUBCONTRACTING PLAN
(AUG 1996)

LIQUIDATED DAMAGES-SUBCONTRACTING PLAN
(OCT 1995)

CONVICT LABOR (AUG 1996)

CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT-OVERTIME COMPENSATION (JUL 1995)
DAVIS-BACON ACT (FEB 1995)

WITHHOLDING OF FUNDS (FEB 1988)

PAYROLLS AND BASIC RECORDS (FEB 1988)
APPRENTICES AND TRAINEES (FEB 1988)
COMPLIANCE WITH COPELAND ACT (FEB 1988)
SUBCONTRACTS (LABOR STANDARDS)

CONTRACT TERMINATION - DEBARMENT (FEB 1988)
COMPLIANCE WITH DAVIS-BACON AND RELATED
ACT REGULATIONS (FEB 1988)

DISPUTES CONCERNING LABOR STANDARDS (FEB
1988)

CERTIFICATION OF ELIGIBILITY (FEB 1988)

EQUAL OPPORTUNITY (APR 1984)

EQUAL OPPORTUNITY PREAWARD CLEARANCE OF
SUBCONTRACTS (APR 1984)

AFFIRMATIVE ACTION FOR SPECIAL DISABLED AND
VIETNAM ERA VETERANS (APR 1984)

AFFIRMATIVE ACTION FOR HANDICAPPED WORKERS
(APR 1984)

EMPLOYMENT REPORTS ON SPECIAL DISABLED
VETERANS AND VETERANS OF THE VIETNAM ERA
(JAN 1988)

SERVICE CONTRACT ACT OF 1965, AS AMENDED (MAY
1989)

FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT ACT--PRICE ADJUSTMENT (MULTIPLE
YEAR AND OPTION CONTRACTS) (MAY 1989)

CLEAN AIR AND WATER (APR 1984)

DRUG-FREE WORKPLACE (JUL 1990)
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PRIVACY ACT (APR 1984)

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(OCT 1996)

AUTHORIZATION AND CONSENT (JUL 1995)
NOTICE AND ASSISTANCE CONCERNING PATENT AND
COPYRIGHT INFRINGEMENT (AUG 1996)

PATENT INDEMNITY (APR 1984)

ADDITIONAL DATA REQUIREMENTS (JUN 1987)
INSURANCE--WORK ON A GOVERNMENT
INSTALLATION (SEP 1989)

FEDERAL, STATE, AND LOCAL TAXES (JAN 1991)
COST ACCOUNTING STANDARDS (APR 1996)
ADMINISTRATION OF COST ACCOUNTING
STANDARDS (APR 1996)

PAYMENTS (APR 1984)

DISCOUNTS FOR PROMPT PAYMENT (APR 1989)
LIMITATION ON WITHHOLDING OF PAYMENTS (APR
1984)

EXTRAS (APR 1984)

INTEREST (JUN 1996)

AVAILABILITY OF FUNDS (APR 1984)

ASSIGNMENT OF CLAIMS (JAN 1986)

MANDATORY INFORMATION FOR ELECTRONIC
FUNDS TRANSFER PAYMENT (AUG 1996)

DISPUTES (OCT 1995) -- ALTERNATE I (DEC 1991)
PROTEST AFTER AWARD (AUG 1996)

PROTECTION OF GOVERNMENT BUILDINGS,
EQUIPMENT, AND VEGETATION (APR 1984)
BANKRUPTCY (JUL 1995)

STOP-WORK ORDER (AUG 1989)

CHANGES--FIXED PRICE (AUG 1987) -- ALTERNATE I
(APR 1984)

SUBCONTRACTS (FIXED-PRICE CONTRACTS) (FEB
1995)

COMPETITION IN SUBCONTRACTING (JAN 1996)
SUBCONTRACTS FOR COMMERCIAL ITEMS AND
COMMERCIAL COMPONENTS (OCT 1995)
GOVERNMENT PROPERTY FURNISHED "AS IS" (APR
1984)

WARRANTY OF SERVICES (APR 1984)

LIMITATION OF LIABILITY--SERVICES (APR 1984)
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L2

FAR 52.249-2 TERMINATION FOR CONVENIENCE OF THE
GOVERNMENT (FIXED-PRICE) (SEP 1996)

FAR 52.249-8 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR
1984)

FAR 52.253-1 COMPUTER GENERATED FORMS (JAN 1991)

DEAR 952.208-70 PRINTING (APR 1984)

DEAR 952.211-71 PRIORITIES AND ALLOCATIONS (ATOMIC ENERGY)
(JUN 1987)

DEAR 952.222-70 WHISTLEBLOWER PROTECTION FOR CONTRACTOR
EMPLOYEES (JAN 1993)

DEAR 952.223-72 RADIATION PROTECTION AND NUCLEAR
CRITICALITY (APR 1984)

DEAR 952.223-75 PRESERVATION OF INDIVIDUAL OCCUPATIONAL
RADIATION EXPOSURE RECORDS (APR 1984)

DEAR 952.227-9  REFUND OF ROYALTIES (FEB 1995)

FAR 52.203-9 REQUIREMENT FOR CERTIFICATE OF PROCUREMENT
INTEGRITY-MODIFICATION (SEP 1995)

(a) Definitions. The definitions set forth in FAR 3.104-4 are hereby incorporated in
this clause.

(b) The Contractor agrees that it will execute the certification set forth in paragraph
(c) of this clause when requested by the Contracting Officer in connection with
the execution of any modification of this contract.

(© Certification. As required in paragraph (b) of this clause, the officer or employee
responsible for the modification proposal shall execute the following certification:

CERTIFICATE OF PROCUREMENT INTEGRITY--MODIFICATION
(NOV 1990)

n I [Name of
certifier] am the officer or employee responsible for the preparation of this
modification proposal and hereby certify that, to the best of my knowledge
and belief, with the exception of any information described in this
certification, I have no information concerning a violation or possible
violation of subsection 27(a), (b), (d), or (f) of the Office of Federal
Procurement Policy Act, as amended * (41 U.S.C. 423), (hereinafter
referred to as "the Act"), as implemented in the FAR, occurring during the
conduct of this procurement (contract and modification number).
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)

3)

As required by subsection 27(e)(1)(B) of the Act, I further certify that to
the best of my knowledge and belief, each officer, employee, agent,
representative, and consultant of [Name of
Offeror] who has participated personally and substantially in the
preparation or submission of this proposal has certified that he or she is
familiar with, and will comply with, the requirements of subsection 27(a)
of the Act, as implemented in the FAR, and will report immediately to me
any information concerning a violation or possible violation of subsections
27(a), (b), (d), or (f) of the Act, as implemented in the FAR, pertaining to
this procurement.

Violations or possible violations: (Continue on plain bond paper if
necessary and label Certificate of Procurement Integrity--Modification
(Continuation Sheet), ENTER NONE IF NONE EXISTS)

[Signature of the officer or employee responsible for the modification
proposal and date]

[Typed name of the officer or employee responsible for the modification
proposal]

Subsections 27(a), (b), and (d) are effective on December 1, 1990.
Subsection 27(f) is effective on June 1, 1991.

THIS CERTIFICATION CONCERNS A MATTER WITHIN THE
JURISDICTION OF AN AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT
CERTIFICATION MAY RENDER THE MAKER SUBJECT TO
PROSECUTION UNDER TITLE 18, UNITED STATES CODE,
SECTION 1001.

(End of certification)

(d) In making the certification in paragraph (2) of the certificate, the officer or
employee of the competing Contractor responsible for the offer or bid, may rely
upon a one-time certification from each individual required to submit a
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©)

certification to the competing Contractor, supplemented by periodic training.
These certifications shall be obtained at the earliest possible date after an
individual required to certify begins employment or association with the
Contractor. If a contractor decides to rely on a certification executed prior to the
suspension of section 27 (i.e., prior to December 1, 1989), the Contractor shall
ensure that an individual who has so certified is notified that section 27 has been
reinstated. These certifications shall be maintained by the Contractor for a period
of 6 years from the date a certifying employee's employment with the company
ends or, for an agency, representative, or consultant, 6 years from the date such
individual ceases to act on behalf of the Contractor.

The certification required by paragraph (c) of this clause is a material
representation of fact upon which reliance will be placed in executing this
modification.

L3 FAR 52.216-5 PRICE REDETERMINATION-PROSPECTIVE (OCT 1995)

(a)

(b)

(©

General.

The unit prices and the total price stated in this contract shall be periodically
redetermined in accordance with this clause, except that (1) the prices for supplies
delivered and services performed before the first effective date of price
redetermination (see paragraph (c) below) shall remain fixed and (2) in no event
shall the total amount paid under this contract exceed any ceiling price included in
the contract.

Definition.

“Costs,” as used in this clause, means allowable costs in accordance with part 31
of the Federal Acquisition Regulation (FAR) in effect on the date of this contract.

Price redetermination periods.

For the purpose of price redetermination, performance of this contract is divided
into successive periods. No price redetermination shall be allowed through the
first 25,000 m® of waste processed. The first price redetermination period shall
begin after 25,000 m’ of waste have been processed and shall extend for an
increment of five years. The second and each succeeding price redetermination
period shall extend for increments of five years from the end of the last preceding
period, except that the parties may agree to vary the length of the final period.
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(d)

The first day of the first and each succeeding period shall be the effective date of
price redetermination for that period.

Data submission.

(D

()

Not less than 180 days before the end of each redetermination period,
except the last, the Contractor shall submit-

1 Proposed prices for supplies that may be delivered or services that
may be performed in the next succeeding period, and-

(A)  Anestimate and breakdown of the costs of these supplies or
services on Standard Form 1411, Contract Pricing Proposal
Cover Sheet (Cost of Pricing Data Required), or in any
other form on which the parties may agree;

(B)  Sufficient data to support the accuracy and reliability of this
estimate; and

(C)  An explanation of the differences between this estimate and
the original (or last preceding) estimate for the same
supplies or services; and

(ii) A statement of all costs incurred in performing this contract
through the end of the month before the submission of proposed
prices, on Standard Form 1411, Contract Pricing Proposal Cover
Sheet (or in any other form on which the parties may agree), with
sufficient supporting data to disclose unit costs and cost trends for-

(A)  Supplies delivered and services performed; and

(B) Inventories of work in process and undelivered contract
supplies on hand (estimated to the extent necessary).

The Contractor shall also submit, to the extent that it becomes available
before negotiations on redetermined prices are concluded-

1) Supplemental statements of costs incurred after the date stated in
subdivision (d)(1)(ii) above for-

(A)  Supplies delivered and services performed; and
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G

®

(&

®B) Inventories of work in process and undelivered contract
supplies on hand (estimated to the extent necessary); and

(i)  Any other relevant data that the Contracting Officer may
reasonably require.

3) If the Contractor fails to submit the data required by subparagraphs (1) and
(2) above, within the time specified, the Contracting Officer may suspend
payments under this contract until the data are furnished. If it is later
determined that the Government has overpaid the Contractor, the
Contractor shall repay the excess to the Government immediately. Unless
repaid within 30 days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from the date the data
were due to the date of repayment, at the rate established in accordance
with the Interest clause.

Price redetermination.

Upon the Contracting Officer's receipt of the data required by paragraph (d)
above, the Contracting Officer and the Contractor shall promptly negotiate to
redetermine fair and reasonable prices for supplies that may be delivered or

services that may be performed in the period following the effective date of price
redetermination.

Contract modifications.

Each negotiated redetermination of prices shall be evidenced by a modification to
this contract, signed by the Contractor and the Contracting Officer, stating the
redetermined prices that apply during the redetermination period.

Adjusting billing prices.

Pending execution of the contract modification (see paragraph (f) above), the
Contractor shall submit invoices or vouchers in accordance with the billing prices
stated in this contract. If at any time it appears that the then-current billing prices
will be substantially greater than the estimated final prices, or if the Contractor
submits data showing that the redetermined price will be substantially greater than
the current billing prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall be reflected in a
contract modification and shall not affect the redetermination of prices under this
clause. After the contract modification for price redetermination is executed, the
total amount paid or to be paid on all invoices or vouchers shall be adjusted to
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()

reflect the agreed-upon prices, and any requested additional payments, refunds, or
credits shall be made promptly.

Quarterly limitation on payments statement.

This paragraph (h) applies only during periods for which firm prices have not
been established.

ey

(2)

Within 45 days after the end of the quarter of the Contractor's fiscal year in
which a delivery is first made (or services are first performed) and
accepted by the Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract administration office
(with a copy to the contracting office and the cognizant contract auditor) a
statement, cumulative from the beginning of the contract, showing-

(1) The total contract price of all supplies delivered (or services
performed) and accepted by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the extent necessary) reasonably
incurred for, and properly allocable solely to, the supplies delivered
(or services performed) and accepted by the Government and for
which final prices have not been established,;

(iii)  The portion of the total interim profit (used in establishing the
initial contract price or agreed to for the purpose of this paragraph
(h)) that is in direct proportion to the supplies delivered (or
services performed) and accepted by the Government and for
which final prices have not been established; and

(iv)  The total amount of all invoices or vouchers for supplies delivered
(or services performed) and accepted by the Government

(including amounts applied or to be applied to liquidate progress
payments).

The statement required by subparagraph (1) above need not be submitted
for any quarter for which either no costs are to be reported under
subdivision (1) (ii) above, or revised billing prices have been established
in accordance with paragraph (g) above, and do not exceed the existing
contract price, the Contractor's price-redetermination proposal, or a price
based on the most recent quarterly statement, whichever is least.
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)

3)

4)

Notwithstanding any provision of this contract authorizing greater
payments, if on any quarterly statement the amount under subdivision
(1)(iv) above exceeds the sum due the Contractor, as computed in
accordance with subdivisions (1)(i), (ii), and (iii) above, the Contractor
shall immediately refund or credit to the Government the amount of this
excess. The Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due the Contractor under
26 U.S.C. 1481 and by the amount of previous refunds or credits effected
under this clause. If any portion of the excess has been applied to the
liquidation of progress payments, then that portion may, instead of being
refunded, be added to the unliquidated progress payment account,
consistent with the Progress Payments clause. The Contractor shall
provide complete details to support any claimed reductions in refunds.

If the Contractor fails to submit the quarterly statement within 45 days
after the end of each quarter and it is later determined that the Government
has overpaid the Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days after the end of
the statement submittal period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due to the date of
repayment, at the rate established in accordance with the Interest clause.

Subcontracts.

No subcontract placed under this contract may provide for payment on a
cost-plus-a-percentage-of-cost basis. The Contractor shall-

ey

)

Insert in each price redetermination or incentive price revision subcontract
the substance of paragraph (h) above, and of this paragraph (i), modified to
omit mention of the Government and to reflect the position of the
Contractor as purchaser and of the subcontractor as vendor, and to omit
that part of subparagraph (h)(3) above relating to tax credits; and

Include in each cost-reimbursement subcontract a requirement that each
lower-tier price redetermination or incentive price revision subcontract
contain the substance of paragraph (h) above, and this paragraph (i),
modified as required by subparagraph (1) above.

Disagreements.

If the Contractor and the Contracting Officer fail to agree upon redetermined
prices for any price redetermination period within 60 days (or within such other
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period as the parties agree) after the date on which the data required by paragraph
(d) above are to be submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause. For the purpose of paragraphs
(£, (g), and (h) above, and pending final settlement of the disagreement on appeal,
by failure to appeal, or by agreement, this decision shall be treated as an executed
contract modification. Pending final settlement, price redetermination for
subsequent periods, if any, shall continue to be negotiated as provided in this
clause.

(k) Termination.

If this contract is terminated, prices shall continue to be established in accordance
with this clause for (1) completed supplies and services accepted by the
Government and (2) those supplies and services not terminated under a partial
termination. All other elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

L4  FAR52.222-42 STATEMENT OF EQUIVALENT RATES FOR FEDERAL
HIRES (MAY 1989)

In compliance with the Service Contract Act of 1965, as amended, and the regulations of
the Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service
employees expected to be employed under the contract and states the wages and fringe
benefits payable to each if they were employed by the contracting agency subject to the
provisions of 5 U.S.C. 5341 or 5332.

This Statement is for Information Only: It is not a Wage Determination.

Employee Class Monetary Wage - Fringe Benefits

TBD after award

LS FAR 52.227-14 RIGHTS IN DATA-GENERAL (JUN 1987)
ALTERNATES L, II, III AND V (JUN 1987)

(a) Definitions.

Computer software, as used in this clause, means computer programs, computer
data bases, and documentation thereof.
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(b)

Data, as used in this clause, means recorded information, regardless of form or the
media on which it may be recorded. The term includes technical data and
computer software. The term does not include information incidental to contract
administration, such as financial, administrative, cost or pricing, or management
information.

Form, fit, and function data, as used in this clause, means data relating to items,
components, or processes that are sufficient to enable physical and functional
interchangeability, as well as data identifying source, size, configuration, mating,
and attachment characteristics, functional characteristics, and performance
requirements; except that for computer software it means data identifying source,
functional characteristics, and performance requirements but specifically excludes
the source code, algorithm, process, formulae, and flow charts of the software.

Limited rights, as used in this clause, means the rights of the Government in

limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2)
if included in this clause.

Limited rights data, as used in this clause, means data (other than computer
software) developed at private expense that embody trade secrets or are
commercial or financial and confidential or privileged.

Restricted computer software, as used in this clause, means computer software
developed at private expense and that is a trade secret; is commercial or financial
and is confidential or privileged; or is published copyrighted computer software;
including minor modifications of such computer software.

Restricted rights, as used in this clause, means the rights of the Government in
restricted computer software, as set forth in a Restricted Rights Notice of
subparagraph (g)(3) if included in this clause, or as otherwise may be provided in
a collateral agreement incorporated in and made part of this contract, including
minor modifications of such computer software.

Technical data, as used in this clause, means data (other than computer software)
which are of a scientific or technical nature.

Unlimited rights, as used in this clause, means the right of the Government to use,
disclose, reproduce, prepare derivative works, distribute copies to the public, and
perform publicly and display publicly, in any manner and for any purpose, and to

have or permit others to do so.

Allocations of rights.
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(©)

D Except as provided in paragraph (c) of this clause regarding copyright, the

Government shall have unlimited rights in-

1 Data first produced in the performance of this contract;

(ii) Form, fit, and function data delivered under this contract;

(iii)  Data delivered under this contract (except for restricted computer
software) that constitute manuals or instructional and training
material for installation, operation, or routine maintenance and
repair of items, components, or processes delivered or furnished
for use under this contract; and

(iv)  All other data delivered under this contract unless provided
otherwise for limited rights data or restricted computer software in
accordance with paragraph (g) of this clause.

(2) The Contractor shall have the right to-

1) Use, release to others, reproduce, distribute, or publish any data
first produced or specifically used by the Contractor in the
performance of this contract, unless provided otherwise in
paragraph (d) of this clause;

) Protect from unauthorized disclosure and use those data which are
limited rights data or restricted computer software to the extent
provided in paragraph (g) of this clause;

(iii)  Substantiate use of, add or correct limited rights, restricted rights,
or copyright notices and to take other appropriate action, in
accordance with paragraphs (e) and (f) of this clause; and

(iv)  Establish claim to copyright subsisting in data first produced in the
performance of this contract to the extent provided in subparagraph
(c)(1) of this clause.

Copyright.
(D Data first produced in the performance of this contract. Unless provided

otherwise in paragraph (d) of this clause, the Contractor may establish,
without prior approval of the Contracting Officer, claim to copyright
subsisting in scientific and technical articles based on or containing data
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)

3)

first produced in the performance of this contract and published in
academic, technical or professional journals, symposia proceedings or
similar works. The prior, express written permission of the Contracting
Officer is required to establish claim to copyright subsisting in all other
data first produced in the performance of this contract. When claim to
copyright is made, the Contractor shall affix the applicable copyright
notices of 17 U.S.C. 401 or 402 and acknowledgment of Government
sponsorship (including contract number) to the data when such data are
delivered to the Government, as well as when the data are published or
deposited for registration as a published work in the U.S. Copyright
Office. For data other than computer software the Contractor grants to the
Government, and others acting on its behalf, a paid-up, nonexclusive,
irrevocable worldwide license in such copyrighted data to reproduce,
prepare derivative works, distribute copies to the public, and perform
publicly and display publicly, by or on behalf of the Government. For
computer software, the Contractor grants to the Government and others
acting in its behalf, a paid-up nonexclusive, irrevocable worldwide license
in such copyrighted computer software to reproduce, prepare derivative
works, and perform publicly and display publicly by or on behalf of the
Government.

Data not first produced in the performance of this contract. The
Contractor shall not, without prior written permission of the Contracting
Officer, incorporate in data delivered under this contract any data not first
produced in the performance of this contract and which contains the
copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies
such data and grants to the Government, or acquires on its behalf, a license
of the same scope as set forth in subparagraph (c)(1) of this clause;
provided, however, that if such data are computer software the
Government shall acquire a copyright license as set forth in subparagraph
(g)(3) of this clause if included in this contract or as otherwise may be
provided in a collateral agreement incorporated in or made part of this
contract.

Removal of copyright notices. The Government agrees not to remove any
copyright notices placed on data pursuant to this paragraph (c), and to
include such notices on all reproductions of the data.

(@ Release, publication and use of data.

1)

The Contractor shall have the right to use, release to others, reproduce,
distribute, or publish any data first produced or specifically used by the
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Contractor in the performance of this contract, except to the extent such
data may be subject to the Federal export control or national security laws
or regulations, or unless otherwise provided in this paragraph of this clause
or expressly set forth in this contract.

The Contractor agrees that to the extent it receives or is given access to
data necessary for the performance of this contract which contain
restrictive markings, the Contractor shall treat the data in accordance with
such markings unless otherwise specifically authorized in writing by the
Contracting Officer.

(e) Unauthorized marking of data.

(1

Notwithstanding any other provisions of this contract concerning
inspection or acceptance, if any data delivered under this contract are
marked with the notices specified in subparagraph (g)(2) or (g)(3) of this
clause and use of such is not authorized by this clause, or if such data
bears any other restrictive or limiting markings not authorized by this
contract, the Contracting Officer may at any time either return the data to
the Contractor, or cancel or ignore the markings. However, the following
procedures shall apply prior to canceling or ignoring the markings.

1) The Contracting Officer shall make written inquiry to the
Contractor affording the Contractor 30 days from receipt of the

inquiry to provide written justification to substantiate the propriety
of the markings;

(i)  If the Contractor fails to respond or fails to provide written
justification to substantiate the propriety of the markings within the
30-day period (or a longer time not exceeding 90 days approved in
writing by the Contracting Officer for good cause shown), the
Government shall have the right to cancel or ignore the markings at
any time after said period and the data will no longer be made
subject to any disclosure prohibitions.

(iii)  If the Contractor provides written justification to substantiate the
propriety of the markings within the period set in subdivision
(e)(1)(i) of this clause, the Contracting Officer shall consider such
written justification and determine whether or not the markings are
to be canceled or ignored. If the Contracting Officer determines
that the markings are authorized, the Contractor shall be so notified
in writing. If the Contracting Officer determines, with concurrence
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®

()

3)

“4)

of the head of the contracting activity, that the markings are not
authorized, the Contracting Officer shall furnish the Contractor a
written determination, which determination shall become the final
agency decision regarding the appropriateness of the markings
unless the Contractor files suit in a court of competent jurisdiction
within 90 days of receipt of the Contracting Officer's decision. The
Government shall continue to abide by the markings under this
subdivision (e)(1)(iii) until final resolution of the matter either by
the Contracting Officer's determination becoming final (in which
instance the Government shall thereafter have the right to cancel or
ignore the markings at any time and the data will no longer be
made subject to any disclosure prohibitions), or by final disposition
of the matter by court decision if suit is filed.

The time limits in the procedures set forth in subparagraph (e)(1) of this
clause may be modified in accordance with agency regulations
implementing the Freedom of Information Act (5 U.S.C. 552) if necessary
to respond to a request thereunder.

This paragraph (e) does not apply if this contract is for a major system or
for support of a major system by a civilian agency other than NASA and
the U.S. Coast Guard agency subject to the provisions of Title III of the
Federal Property and Administrative Services Act of 1949.

Except to the extent the Government's action occurs as the result of final
disposition of the matter by a court of competent jurisdiction, the
Contractor is not precluded by this paragraph (e) from bringing a claim
under the Contract Disputes Act, including pursuant to the Disputes clause
of this contract, as applicable, that may arise as the result of the
Government removing or ignoring authorized markings on data delivered
under this contract.

Omitted or incorrect markings.

(D

Data delivered to the Government without either the limited rights or
restricted rights notice as authorized by paragraph (g) of this clause, or the
copyright notice required by paragraph (c) of this clause, shall be deemed
to have been furnished with unlimited rights, and the Government assumes
no liability for the disclosure, use, or reproduction of such data. However,
to the extent the data has not been disclosed without restriction outside the
Government, the Contractor may request, within 6 months (or a longer
time approved by the Contracting Officer for good cause shown) after
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2)

delivery of such data, permission to have notices placed on qualifying data
at the Contractor's expense, and the Contracting Officer may agree to do so
if the Contractor-

1) Identifies the data to which the omitted notice is to be applied;
(i1) Demonstrates that the omission of the notice was inadvertent;
(iii)  Establishes that the use of the proposed notice is authorized;

(iv)  Acknowledges that the Government has no liability with respect to
the disclosure, use, or reproduction of any such data made prior to
the addition of the notice or resulting from the omission of the
notice.

The Contracting Officer may also (i) permit correction at the Contractor's
expense of incorrect notices if the Contractor identifies the data on which
correction of the notice is to be made, and demonstrates that the correct
notice is authorized, or (ii) correct any incorrect notices.

(g) Protection of limited rights data and restricted computer software.

D

(2)

When data other than that listed in subdivisions (b)(1) (i), (ii), and (iii) of
this clause are specified to be delivered under this contract and qualify as
either limited rights data or restricted computer software, if the Contractor
desires to continue protection of such data, the Contractor shall withhold
such data and not furnish them to the Government under this contract. As
a condition to this withholding, the Contractor shall identify the data being
withheld and furnish form, fit, and function data in lieu thereof. Limited
rights data that are formatted as a computer data base for delivery to the
Government are to be treated as limited rights data and not restricted
computer software.

Notwithstanding subparagraph (g)(1) of this clause, the contract may
identify and specify the delivery of limited rights data, or the Contracting
Officer may require by written request the delivery of limited rights data
that has been withheld or would otherwise be withholdable. If delivery of
such data is so required, the Contractor may affix the following Limited
Rights Notice to the data and the Government will thereafter treat the data,
subject to the provisions of paragraphs (e) and (f) of this clause, in
accordance with such Notice:
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3)

(a)

(b)

@)

LIMITED RIGHTS NOTICE (JUN 1987)

These data are submitted with limited rights under Government
Contract No. ___ (and subcontract___, if appropriate). These
data may be reproduced and used by the Government with the
express limitation that they will not, without written permission of
the Contractor, be used for purposes of manufacture nor disclosed
outside the Government,; except that the Government may disclose
these data outside the Government for the following purposes, if
any, provided that the Government makes such disclosure subject
to prohibition against further use and disclosure: [Agencies may
list additional purposes as set forth in 27.404(d)(1) or if none, so
state]

This Notice shall be marked on any reproduction of these data, in
whole or in part.
(End of notice)

Notwithstanding subparagraph (g)(1) of this clause, the contract
may identify and specify the delivery of restricted computer
software, or the Contracting Officer may require by written request
the delivery of restricted computer software that has been withheld
or would otherwise be withholdable. If delivery of such computer
software is so required, the Contractor may affix the following
Restricted Rights Notice to the computer software and the
Government will thereafter treat the computer software, subject to
paragraphs (e) and (f) of this clause, in accordance with the Notice:

RESTRICTED RIGHTS NOTICE (JUN 1987)

(a) This computer software is submitted with restricted rights
under Government Contract No.____ (and subcontract__,
if appropriate). It may not be used, reproduced, or
disclosed by the Government except as provided in
paragraph (b) of this Notice or as otherwise expressly
stated in the contract.

(b) This computer software may be-
(1) Used or copied for use in or with the computer or

computers for which it was acquired, including use
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(ii)

(2)

(3)

(4)

(5)

(6)

at any Government installation to which such
computer or computers may be transferred;

Used or copied for use in a backup computer if any
computer for which it was acquired is inoperative;

Reproduced for safekeeping (archives) or backup
purposes;

Modified, adapted, or combined with other
computer software, provided that the modified,
combined, or adapted portions of the derivative
software incorporating restricted computer
software are made subject to the same restricted
rights;

Disclosed to and reproduced for use by support
service Contractors in accordance with
subparagraphs (b) (1) through (4) of this clause,
provided the Government makes such disclosure or
reproduction subject to these restricted rights; and

Used or copied for use in or transferred to a
replacement computer.

(c) Notwithstanding the foregoing, if this computer software is
published copyrighted computer software, it is licensed to
the Government, without disclosure prohibitions, with the
minimum rights set forth in paragraph (b) of this clause.

(d)  Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software are to
be expressly stated in, or incorporated in, the contract.

(e) This Notice shall be marked on any reproduction of this
computer software, in whole or in part.

(End of notice)

Where it is impractical to include the Restricted Rights Notice on
restricted computer software, the following short-form Notice may
be used in lieu thereof:
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(h)

@

G

RESTRICTED RIGHTS NOTICE (SHORT FORM) (JUN 1987)

Use, reproduction, or disclosure is subject to restrictions set forth
in Contract No.____ (and subcontract ___, if appropriate) with __
(name of Contractor and subcontractor).

(End of notice)

(iii)  If restricted computer software is delivered with the copyright
notice of 17 U.S.C. 401, it will be presumed to be published
copyrighted computer software licensed to the Government without
disclosure prohibitions, with the minimum rights set forth in
paragraph (b) of this clause, unless the Contractor includes the
following statement with such copyright notice:
“Unpublished-rights reserved under the Copyright Laws of the
United States.”

Subcontracting.

The Contractor has the responsibility to obtain from its subcontractors all data and
rights therein necessary to fulfill the Contractor's obligations to the Government
under this contract. If a subcontractor refuses to accept terms affording the
Government such rights, the Contractor shall promptly bring such refusal to the
attention of the Contracting Officer and not proceed with subcontract award
without further authorization.

Relationship to patents.

Nothing contained in this clause shall imply a license to the Government under
any patent or be construed as affecting the scope of any license or other right
otherwise granted to the Government.

The Contractor agrees, except as may be otherwise specified in this contract for
specific data items listed as not subject to this paragraph, that the Contracting
Officer or an authorized representative may, up to three years after acceptance of
all items to be delivered under this contract, inspect at the Contractor's facility any
data withheld pursuant to paragraph (g)(1) of this clause, for purposes of verifying
the Contractor's assertion pertaining to the limited rights or restricted rights status
of the data or for evaluating work performance. Where the Contractor whose data
are to be inspected demonstrates to the Contracting Officer that there would be a
possible conflict of interest if the inspection were made by a particular
representative, the Contracting Officer shall designate an alternate inspector.
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1.6

FAR 52.232-25 PROMPT PAYMENT (MAR 1994)

Notwithstanding any other payment clause in this contract, the Government will make
invoice payments and contract financing payments under the terms and conditions
specified in this clause. Payment shall be considered as being made on the day a check is
dated or an electronic funds transfer is made. Definitions of pertinent terms are set forth
in 32.902. All days referred to in this clause are calendar days, unless otherwise

specified.

(a) Invoice Payments

(D

)

3)

For purposes of this clause, invoice payment means a Government
disbursement of monies to a Contractor under a contract or other
authorization for supplies or services accepted by the Government. This
includes payments for partial deliveries that have been accepted by the
Government and final cost or fee payments where amounts owed have
been settled between the Government and the Contractor.

Except as indicated in subparagraph (a)(3) and paragraph (c) of this
clause, the due date for making invoice payments by the designated
payment office shall be the later of the following two events:

(1) The 30th day after the designated billing office has received a
proper invoice from the Contractor.

(ii)  The 30th day after Government acceptance of supplies delivered or
services performed by the Contractor. On a final invoice where the
payment amount is subject to contract settlement actions,
acceptance shall be deemed to have occurred on the effective date
of the contract settlement. However, if the designated billing
office fails to annotate the invoice with the actual date of receipt,
the invoice payment due date shall be deemed to be the 30th day
after the date the Contractor's invoice is dated, provided a proper
invoice is received and there is no disagreement over quantity,
quality, or Contractor compliance with contract requirements.

The due date on contracts for meat, meat food products, or fish; contracts
for perishable agricultural commodities, contracts for dairy products,
edible fats or oils, and food products prepared from edible fats or oils, and
contracts not requiring the submission of an invoice shall be as follows:
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@) The due date for meat and meat food products, as defined in
section 2(a) (3) of the Packers and Stockyard Act of 1921 (7 U.S.C.
182 (3)) and further defined in Pub. L. 98-181 to include any edible
fresh or frozen poultry meat, any perishable poultry meat food
product, fresh eggs, and any perishable egg product, will be as
close as possible to, but not later than, the 7th day after product
delivery.

(11) The due date for fresh or frozen fish, as defined in section 204(3)
of the Fish and Seafood Promotion Act of 1986 (16 U.S.C.
4003(3)), will be as close as possible to, but not later than, the
seventh day after product delivery.

(iii)  The due date for perishable agricultural commodities, as defined in
Section 1(4) of the Perishable Agricultural Commodities Act of
1930 (7 U.S.C. 499a(44)), will be as close as possible to, but not
later than, the 10th day after product delivery, unless another date
is specified in the contract.

(iv)  The due date for dairy products, as defined in section 111(e) of the
Dairy Production Stabilization Act of 1983 (7 U.S.C. 4502(e)),
edible fats or oils, and food products prepared from edible fats or
oils, will be as close as possible to, but not later than, the 10th day
after the date on which a proper invoice has been received.

(v) If the contract does not require submission of an invoice for
payment (e.g., periodic lease payments), the due date will be as
specified in the contract.

An invoice is the Contractor's bill or written request for payment under the
contract for supplies delivered or services performed. An invoice shall be
prepared and submitted to the designated billing officer specified in the
contract. A proper invoice must include the items listed in subdivisions
(a)(4)(1) through (a)(4)(viii) of this clause. If the invoice does not comply
with these requirements, then the Contractor will be notified of the defect
within 7 days after receipt of the invoice at the designated billing office (3
days for meat, meat food products, or fish, and 5 days for perishable
agricultural commodities, edible fats or oils, and food products prepared
from edible fats or oils). Untimely notification will be taken into account
in the computation of any interest penalty owed the Contractor in the
manner described in subparagraph (a)(6) of this clause.
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&)

(1)
(ii)
(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Name and address of the Contractor.
Invoice date.

Contract number or other authorization for supplies delivered or
services performed (including order number and contract line item
number).

Description, quantity, unit of measure, unit price, and extended
price of supplies delivered or services performed.

Shipping and payment terms (e.g., shipment number and date of
shipment, prompt payment discount terms). Bill of lading number
and weight of shipment will be shown for shipments on
Government bills of lading.

Name and address of Contractor official to whom payment is to be
sent (must be the same as that in the contract or in a proper notice
of assignment).

Name (where practicable), title, phone number and mailing address
of person to be notified in event of a defective invoice.

Any other information or documentation required by other
requirements of the contract (such as evidence of shipment).

An interest penalty shall be paid automatically by the Government,
without request from the Contractor, if payment is not made by the due
date and the conditions listed in subdivisions (a) (5) (i) through (a) (§) (iii)
of this clause are met, if applicable.

@
(i)

(iii)

A proper invoice was received by the designated billing office.

A receiving report or other Government documentation authorizing
payment was processed and there was no disagreement over
quantity, quality, or Contractor compliance with any contract term
or condition.

In the case of a final invoice for any balance of funds due the
Contractor for supplies delivered or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.
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(6)

The interest penalty shall be at the rate established by the Secretary of the
Treasury under section 12 of the Contract Disputes Act of 1978 (41 U.S.C.
611) that is in effect on the day after the due date, except where the
interest penalty is prescribed by other government authority. This rate is
referred to as the Renegotiation Board Interest Rate, and it is published in
the Federal Register semiannually on or about January 1 and July 1. The
interest penalty shall accrue daily on the invoice payment amount
approved by the Government and be compounded in 30-day increments
inclusive from the first day after the due date through the payment date.
That is, interest accrued at the end of any 30-day period will be added to
the approved invoice payment amount and be subject to interest penaities
if not paid in the succeeding 30-day period. If the designated billing office
failed to notify the Contractor of a defective invoice within the periods
prescribed in subparagraph (a)(4) of this clause, then the due date on the
corrected invoice will be adjusted by subtracting the number of days taken
beyond the prescribed notification of defects period. Any interest penalty
owed the Contractor will be based on this adjusted due date. Adjustments
will be made by the designated payment office for errors in calculating
interest penalties, if requested by the Contractor.

1) For the sole purpose of computing an interest penalty that might be
due the Contractor, Government acceptance shall be deemed to
have occurred constructively on the 7th day (unless otherwise
specified in this contract) after the Contractor delivered the
supplies or performed the services in accordance with the terms
and conditions of the contract, unless there is a disagreement over
quantity, quality, or Contractor compliance with a contract
provision. In the event that actual acceptance occurs within the
constructive acceptance period, the determination of an interest
penalty shall be based on the actual date of acceptance. The
constructive acceptance requirement does not, however, compel
Government officials to accept supplies or services, perform
contract administration functions, or make payment prior to
fulfilling their responsibilities.

(il)  The following periods of time will not be included in the
determination of an interest penalty:

(A)  The period taken to notify the Contractor of defects in
invoices submitted to the Government, but this may not
exceed 7 days (3 days for meat, meat food products, or fish,
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(7

(8)

(iii)

(iv)

and 5 days for perishable agricultural commodities, dairy
products, edible fats or oils, and food products prepared
from edible fats or oils).

(B)  The period between the defects notice and resubmission of
the corrected invoice by the Contractor.

Interest penalties will not continue to accrue after the filing of a
claim for such penalties under the clause at 52.233-1, Disputes, or
for more than 1 year. Interest penalties of less than $1.00 need not
be paid.

Interest penalties are not required on payment delays due to
disagreement between the Government and Contractor over the
payment amount or other issues involving contract compliance or
on amounts temporarily withheld or retained in accordance with
the terms of the contract. Claims involving disputes, and any
interest that may be payable, will be resolved in accordance with
the clause at 52.233-1, Disputes.

An interest penalty shall also be paid automatically by the designated
payment office, without request from the Contractor, if a discount for
prompt payment is taken improperly. The interest penalty will be
calculated as described in subparagraph (a) (6) of this clause on the
amount of discount taken for the period beginning with the first day after
the end of the discount period through the date when the Contractor is

paid.

If this contract was awarded on or after October 1, 1989, a penalty amount,
calculated in accordance with regulations issued by the Office of
Management and Budget, shall be paid in addition to the interest penalty
amount if the Contractor-

®
(ii)

(iii)

Is owed an interest penalty;

Is not paid the interest penalty within 10 days after the date the
invoice amount is paid; and

Makes a written demand, not later than 40 days after the date the
invoice amount is paid, that the agency pay such a penalty.
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L7

(b)

(©

Contract Financing Payments

(1

(2)

3)

4)

For purposes of this clause, contract financing payment means a
Government disbursement of monies to a Contractor under a contract
clause or other authorization prior to acceptance of supplies or services by
the Government. Contract financing payments include advance payments,
progress payments based on cost under the clause at 52.232-16, Progress
Payments, progress payments based on a percentage or stage of completion
(32.102(e)(1)) other than those made under the clause at 52.232-5,
Payments Under Fixed-Price Construction Contracts, or the clause at
52.232-10, Payments Under Fixed-Price Architect- Engineer Contracts,
and interim payments on cost type contracts.

For contracts that provide for contract financing, requests for payment
shall be submitted to the designated billing office as specified in this
contract or as directed by the Contracting Officer. Contract financing
payments shall be made on the 30th day after receipt of a proper contract
financing request by the designated billing office. In the event that an
audit or other review of a specific financing request is required to ensure
compliance with the terms and conditions of the contract, the designated
payment office is not compelled to make payment by the due date
specified.

For advance payments, loans, or other arrangements that do not involve
recurrent submissions of contract financing requests, payment shall be
made in accordance with the corresponding contract terms or as directed
by the Contracting Officer.

Contract financing payments shall not be assessed an interest penalty for
payment delays.

If this contract contains the clause at 5.213-1, Fast Payment Procedure, payments
will be made within 15 days after the date of receipt of the invoice.

FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (JUN 1988)

This Contract incorporates one or more clauses by reference, with the same force and

effect as if they were given in full text. Upon request, the Contracting Officer will make
their full text available.
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L8 FAR 52.252-6 AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)

(a) The use in this solicitation or contract of any Federal Acquisition Regulation (48
CFR Chapter 1) clause with an authorized deviation is indicated by the addition of
"(DEVIATION)" after the date of the clause.

(b) The use in this solicitation or contract of any DEAR (48 CFR Chapter 9) clause
with an authorized deviation is indicated by the addition of "(DEVIATION)" after
the name of the regulation.

1.9 FAR 52.202-1 DEFINITIONS (OCT 1995)

(a) "Head of the agency" (also called "agency head") or "Secretary” means the
Secretary (or Attorney General, Administrator, Governor, Chairperson, or other
chief official, as appropriate) of the agency, including any deputy or assistant chief
official of the agency; and the term "authorized representative” means any person,
persons, or board (other than the Contracting Officer) authorized to act for the
head of the agency or Secretary.

(b) Commercial component means any component that is a commercial item.
(©) Commercial item means--

(1) Any item, other than real property, that is of a type customarily used for
nongovernmental purposes and that--

(i) Has been sold, leased, or licensed to the general public; or

(i1) Has been offered for sale, lease, or license to the general public;
) Any item that evolved from an item described in paragraph (c)(1) of this

clause through advances in technology or performance and that is not yet

available in the commercial marketplace, but will be available in the

commercial marketplace in time to satisfy the delivery requirements under

a Government solicitation;

3) Any item that would satisfy a criterion expressed in paragraphs (c)(1) or
(c)(2) of this clause, but for--

@) Modifications of a type customarily available in the commercial
marketplace; or
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4)

)

(6)

(7

8)

(ii) Minor modifications of a type not customarily available in the
commercial marketplace made to meet Federal Government
requirements. “Minor” modifications means modifications that do
not significantly alter the nongovernmental function or essential
physical characteristics of an item or component, or change the
purpose of a process. Factors to be considered in determining
whether a modification is minor include the value and size of the
modification and the comparative value and size of the final
product. Dollar values and percentages may be used as guideposts,
but are not conclusive evidence that a modification is minor;

Any combination of items meeting the requirements of paragraphs (c)(1),
(2), (3), or (5) of this clause that are of a type customarily combined and
sold in combination to the general public;

Installation services, maintenance services, repair services, training
services, and other services if such services are procured for support of an
item referred to in paragraphs (c)(1), (2), (3), or (4) of this clause, and if
the source of such services--

(1) Offers such services to the general public and the Federal
Government contemporaneously and under similar terms and
conditions; and

(i1) Offers to use the same workforce for providing the Federal
Government with such services as the source uses for providing
such services to the general public;

Services of a type offered and sold competitively in substantial quantities
in the commercial marketplace based on established catalog or market
prices for specific tasks performed under standard commercial terms and
conditions. This does not include services that are sold based on hourly
rates without an established catalog or market price for a specific service
performed;

Any item, combination of items, or service referred to in subparagraphs
(c)(1) through (c)(6), notwithstanding the fact that the item, combination
of items, or service is transferred between or among separate divisions,
subsidiaries, or affiliates of a Contractor; or

A non-developmental item, if the procuring agency determines the item
was developed exclusively at private expense and sold in substantial
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L.10

(d)

(e)

®

&)

quantities, on a competitive basis, to multiple State and local
Governments.

Component means any item supplied to the Federal Government as part of an end
item or of another component.

Non-developmental item means--

(1) Any previously developed item of supply used exclusively for
governmental purposes by a Federal agency, a State or local government,
or a foreign government with which the United States has a mutual
defense cooperation agreement;

(2) Any item described in paragraph (e)(1) of this definition that requires only
minor modification or modifications of a type customarily available in the
commercial marketplace in order to meet the requirements of the
procuring department or agency; or

3) Any item of supply being produced that does not meet the requirements of
paragraph (e)(1) or (€)(2) solely because the item is not yet in use.

“Contracting Officer” means a person with the authority to enter into, administer,
and/or terminate contracts and make related determinations and findings. The
term includes certain authorized representatives of the Contracting Officer acting
within the limits of their authority as delegated by the Contracting Officer.

Except as otherwise provided in this contract, the term "subcontracts" includes,
but is not limited to, purchase orders and changes and modifications to purchase
orders under this contract.

DEAR 952.202-1 DEFINITIONS (SEP 1991)

(a)

(b)

(©

“Head of Agency” means the Secretary, Deputy Secretary or Under Secretary of
the Department of Energy and the Chairman, Federal Energy Regulatory
Commission.

“Contracting Officer” - See clause entitled FAR 52.202-1 DEFINITIONS
subparagraph (g) above.

“Subcontracts” - See clause entitled FAR 52.202-1 DEFINITIONS subparagraph
(h) above.
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(d)

The term “DOE” means the Department of Energy and “FERC” means the
Federal Energy Regulatory Commission.

I.11 DEAR 952.215-23 PRICE REDUCTION FOR DEFECTIVE COST OR PRICING
DATA--MODIFICATIONS (NOV 19%4)

(a)

(b)

(©)

This clause shall become operative only for any modification to this contract
involving a pricing adjustment expected to exceed the threshold for submission of
cost or pricing data at FAR 48 CFR 15.804-2(a)(1), except that this clause does
not apply to any modification for which the price is:

(I)  Based on adequate price competition;

2) Based on established catalog or market prices of commercial items sold in
substantial quantities to the general public; or

3) Set by law or regulation.

If any price, including profit or fee, negotiated in connection with any
modification under this clause, or any cost reimbursable under this contract, was
increased by any significant amount because (1) the Contractor or a subcontractor
furnished cost or pricing data that were not complete, accurate, and current as
certified in its Certificate of Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or pricing data that were
not complete, accurate, and current as certified in the Contractor's Certificate of
Current Cost or Pricing Data, or (3) any of these parties furnished data of any
description that were not accurate, the price or cost shall be reduced accordingly
and the contract shall be modified to reflect the reduction. This right to a price
reduction is limited to that resulting from defects in data relating to modifications
for which this clause becomes operative under paragraph (a) above.

Any reduction in the contract price under paragraph (b) above due to defective
data from a prospective subcontractor that was not subsequently awarded the
subcontract shall be limited to the amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract or (2) the actual cost to the
Contractor, if there was no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; PROVIDED, that the actual
subcontract price was not itself affected by defective cost or pricing data.
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(d)

(D

2

If the Contracting Officer determines under paragraph (b) of this clause
that a price or cost reduction should be made, the Contractor agrees not to
raise the following matters as a defense:

@)

(i)

(1i1)

@iv)

@)

(i)

The Contractor or subcontractor was a sole source supplier or
otherwise was in a superior bargaining position and thus the price
of the contract would not have been modified even if accurate,
complete, and current cost of pricing data had been submitted.

The Contracting Officer should have known that the cost or pricing
data in issue were defective even though the Contractor or
subcontractor took no affirmative action to bring the character of
the data to the attention of the Contracting Officer.

The contract was based on an agreement about the total cost of the
contract and there was no agreement about the cost of each item
procured under the contract.

The Contractor or subcontractor did not submit a Certificate of
Current Cost or Pricing Data.

Except as prohibited by subdivision (d)(2)(ii) of this clause, an
offset in a amount determined appropriate by the Contracting
Officer based upon the facts shall be allowed against the amount of
a contract price reduction if:

(A)  The Contractor certifies to the Contracting Officer that, to
the best of the Contractor's knowledge and belief, the
Contractor is entitled to the offset in the amount requested,;
and

(B)  The Contractor proves that the cost or pricing data were
available before the date of agreement on the price of the
contract (or price of the modification) and that the data
were not submitted before such date.

An offset shall not be allowed if:

(A)  The understated data was known by the Contractor to be

understated when the Certificate of Current Cost or Pricing
Data was signed; or
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(B)  The Government proves that the facts demonstrate that the
contract price would not have increased in the amount to be
offset even if the available data had been submitted before
the date of agreement on price.

(e) If any reduction in the contract price under this clause reduces the price of items
for which payment was made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall pay the United States at
the time such overpayment is repaid:

(D

)

Simple interest on the amount of such overpayment to be computed from
the date(s) of overpayment to the Contractor to the date the Government is
repaid by the Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C.
6621(a)(2); and

For Department of Defense contracts only, a penalty equal to the amount
of the overpayment, if the Contractor or subcontractor knowingly
submitted cost or pricing data which were incomplete, inaccurate, or non-
current.

112 DEAR 952.245-2 GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTS)

(DEC 1989)

(a) Government-furnished property.

(D

()

(3)

The Government shall deliver to the Contractor, for use in connection with
and under the terms of this contract, the Government-furnished property
described in Appendix C of Section J or specifications together with any
related data and information that the Contractor may request and is
reasonably required for the intended use of the property (hereinafter
referred to as "Government-furnished property").

The delivery or performance dates for this contract are based upon the
expectation that Government-furnished property suitable for use (except
for property furnished "as is") will be delivered to the Contractor at the
times stated in the Schedule or, if not so stated, in sufficient time to enable
the Contractor to meet the contract's delivery or performance dates.

If Government-furnished property is received by the Contractor in a
condition not suitable for the intended use, the Contractor shall, upon
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“4)

receipt of it, notify the Contracting Officer, detailing the facts, and, as
directed by the Contracting Officer and at Government expense, either
repair, modify, return, or otherwise dispose of the property. After
completing the directed action and upon written request of the Contractor,
the Contracting Officer shall make an equitable adjustment as provided in
paragraph (h) of this clause.

If Government-furnished property is not delivered to the Contractor by the
required time, the Contracting Officer shall, upon the Contractor's timely
written request, make a determination of the delay, if any, caused the
Contractor and shall make an equitable adjustment in accordance with
paragraph (h) of this clause.

(b) Changes in Government-furnished property.

1)

)

The Contracting Officer may, by written notice, (i) decrease the
Government-furnished property provided or to be provided under this
contract, or (ii) substitute other Government-furnished property for the
property to be provided by the Government, or to be acquired by the
Contractor for the Government, under this contract. The Contractor shall
promptly take such action as the Contracting Officer may direct regarding
the removal, shipment, or disposal of the property covered by such notice.

Upon the Contractor's written request, the Contracting Officer shall make
an equitable adjustment to the contract in accordance with paragraph (h) of
this clause, if the Government has agreed in the Schedule to make the
property available for performing this contract and there is any -

(1) Decrease or substitution in this property pursuant to subparagraph
(b)(1) above; or

(i)  Withdrawal of authority to use this property, if provided under any
other contract or lease.

(c) Title in Government property.

ey
(2)

The Government shall retain title to all Government-furnished property.

All Government-furnished property and all property acquired by the
Contractor, title to which vests in the Government under this paragraph
(collectively referred to as "Government property"), are subject to the
provisions of this clause. However, special tooling accountable to this
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(d)

©

3)

4

contract is subject to the provisions of the Special Tooling clause and is
not subject to the provisions of this clause. Title to Government property
shall not be affected by its incorporation into or attachment to any property
not owned by the Government, nor shall Government property become a
fixture or lose its identity as personal property by being attached to any
real property.

Title to each item of facilities and special test equipment acquired by the
Contractor for the Government under this contract shall pass to and vest in
the Government when its use in performing this contract commences or
when the Government has paid for it, whichever is earlier, whether or not
title previously vested in the Government.

If this contract contains a provision directing the Contractor to purchase
material for which the Government will reimburse the Contractor as a

direct item of cost under this contract -

@) Title to material purchased from a vendor shall pass to and vest in
the Government upon the vendor's delivery of such material; and

(i1) Title to all other material shall pass to and vest in the Government
upon -

(A)  Issuance of the material for use in contract performance;

(B) Commencement of processing of the material or its use in
contract performance; or

(C)  Reimbursement of the cost of the material by the
Government, whichever occurs first.

Use of Government property. The Government property shall be used only for
performing this contract, unless otherwise provided in this contract or approved
by the Contracting Officer.

Property administration.

(D

The Contractor shall be responsible and accountable for all Government
property provided under this contract and shall comply with Federal
Acquisition Regulation (FAR) Subpart 45.5 and the DOE Acquisition
Regulation Subpart 945.5, as in effect on the date of this contract.
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®

(&)

(h)

2) The Contractor shall establish and maintain a program for the use,
maintenance, repair, protection, and preservation of Government property
in accordance with sound industrial practice and the applicable provisions
of Subpart 45.5 of the FAR and the DOE Acquisition Regulation Subpart
945.5.

3) If damage occurs to Government property, the risk of which has been
assumed by the Government under this contract, the Government shall
replace the items or the Contractor shall make such repairs as the
Government directs. However, if the Contractor cannot effect such repairs
within the time required, the Contractor shall dispose of the property as
directed by the Contracting Officer. When any property for which the
Government is responsible is replaced or repaired, the Contracting Officer
shall make an equitable adjustment in accordance with paragraph (h) of
this clause.

“4) The Contractor represents that the contract price does not include any
amount for repairs or replacement for which the Government is
responsible. Repair or replacement of property for which the Contractor is
responsible shall be accomplished by the Contractor at its own expense.

Access. The Government and all its designees shall have access at all reasonable
times to the premises in which any Government property is located for the
purpose of inspecting the Government property.

Risk of loss. Unless otherwise provided in this contract, the Contractor assumes
the risk of, and shall be responsible for, any loss or destruction of, or damage to,
Government property upon its delivery to the Contractor or upon passage of title
to the Government under paragraph (c) of this clause. However, the Contractor is
not responsible for reasonable wear and tear to Government property or for
Government property properly consumed in performing this contract.

Equitable adjustment. When this clause specifies an equitable adjustment, it shall
be made to any affected contract provision in accordance with the procedures of
the Changes clause. When appropriate, the Contracting Officer may initiate an
equitable adjustment in favor of the Government. The right to an equitable
adjustment shall be the Contractor's exclusive remedy. The Government shall not
be liable to suit for breach of contract for -

(D) Any delay in delivery of Government-furnished property;
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@

(k)
)

(2) Delivery of Government-furnished property in a condition not suitable for
its intended use;

3) A decrease in or substitution of Government-furnished property; or

“4) Failure to repair or replace Government property for which the
Government is responsible.

Final accounting and disposition of Government property. Upon completing this
contract, or at such earlier dates as may be fixed by the Contracting Officer, the
Contractor shall submit, in a form acceptable to the Contracting Officer, inventory
schedules covering all items of Government property (including any resulting
scrap) not consumed in performing this contract or delivered to the Government.
The Contractor shall prepare for shipment, deliver f.0.b. origin, or dispose of the
Government property as may be directed or authorized by the Contracting Officer.
The net proceeds of any such disposal shall be credited to the contract price or
shall be paid to the Government as the Contracting Officer directs.

Abandonment and restoration of Contractor's premises. Unless otherwise
provided herein, the Government -

() May abandon any Government property in place, at which time all
obligations of the Government regarding such abandoned property shall
cease; and

2) Has no obligation to restore or rehabilitate the Contractor's premises under
any circumstances (e.g., abandonment, disposition upon completion of
need, or upon contract completion). However, if the Government-
furnished property (listed in the Schedule or specifications) is withdrawn
or is unsuitable for the intended use, or if other Government property is
substituted, then the equitable adjustment under paragraph (h) of this
clause may properly include restoration or rehabilitation costs.

Communications. All communications under this clause shall be in writing.

Overseas contracts. If this contract is to be performed outside of the United States
of America, its territories, or possessions, the words "Government" and
"Government-furnished" (wherever they appear in this clause) shall be construed
as "United States Government" and "United States Government-furnished,"
respectively.
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L.13 DEAR 952.250-70 NUCLEAR HAZARDS INDEMNITY AGREEMENT (JUN

1996)

(a)

(b)
©

(d)

©

Authority. This clause is incorporated into this contract pursuant to the authority
contained in subsection 170d. of the Atomic Energy Act of 1954, as amended
(hereinafter called the Act.)

Definitions. The definitions set out in the Act shall apply to this clause.

Financial protection. Except as hereafter permitted or required in writing by
DOE, the Contractor will not be required to provide or maintain, and will not
provide or maintain at Government expense, any form of financial protection to
cover public liability, as described in paragraph (d)(2) below. DOE may,
however, at any time require in writing that the Contractor provide and maintain
financial protection of such a type and in such amount as DOE shall determine to
be appropriate to cover such public liability, provided that the costs of such
financial protection are reimbursed to the Contractor by DOE.

) Indemnification. To the extent that the Contractor and other persons
indemnified are not compensated by any financial protection permitted or
required by DOE, DOE will indemnify the Contractor and other persons
indemnified against (i) claims for public liability as described in
subparagraph (d)(2) of this clause; and (ii) such legal costs of the
Contractor and other persons indemnified as are approved by DOE,
provided that DOE's liability, including such legal costs, shall not exceed
the amount set forth in section 170e.(1)(B) of the Act in the aggregate for
each nuclear incident or precautionary evacuation occurring within the
United States or $100 million in the aggregate for each nuclear incident
occurring outside the United States, irrespective of the number of persons
indemnified in connection with this contract.

2) The public liability referred to in subparagraph (d)(1) of this clause is
public liability as defined in the Act which (i) arises out of or in
connection with the activities under this contract, including transportation;
and (ii) arises out of or results from a nuclear incident or precautionary
evacuation, as those terms are defined in the Act.

(DO Waiver of Defenses. In the event of a nuclear incident, as defined in the
Act, arising out of nuclear waste activities, as defined in the Act, the
Contractor, on behalf of itself and other persons indemnified, agrees to
waive any issue or defense as to charitable or governmental immunity.
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)

In the event of an extraordinary nuclear occurrence which:

@

(ii)

(ii1)

(iv)

Arises out of, results from, or occurs in the course of the

construction, possession, or operation of a production or utilization
facility; or

Arises out of, results from, or occurs in the course of transportation
of source material, by-product material, or special nuclear material
to or from a production or utilization facility; or

Arises out of or results from the possession, operation, or use by
the Contractor or a subcontractor of a device utilizing special
nuclear material or by-product material, during the course of the
contract activity; or

Arises out of, results from, or occurs in the course of nuclear waste
activities, the Contractor, on behalf of itself and other persons
indemnified, agrees to waive:

(A)  Any issue or defense as to the conduct of the claimant
(including the conduct of persons through whom the
claimant derives its cause of action) or fault of persons
indemnified, including, but not limited to:

1. Negligence;

2. Contributory negligence;

3. Assumption of risk; or

4, Unforeseeable intervening causes, whether
involving the conduct of a third person or an act of
God;

(B)  Any issue or defense as to charitable or governmental
immunity; and

(C)  Any issue or defense based on any statute of limitations, if
suit is instituted within 3 years from the date on which the
claimant first knew, or reasonably could have known, of his
injury or change and the cause thereof. The waiver of any
such issue or defense shall be effective regardless of
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3)

v)

(vi)

whether such issue or defense may otherwise be deemed
jurisdictional or relating to an element in the cause of
action. The waiver shall be judicially enforceable in
accordance with its terms by the claimant against the person
indemnified.

The term extraordinary nuclear occurrence means an event which
DOE has determined to be an extraordinary nuclear occurrence as
defined in the Act. A determination of whether or not there has
been an extraordinary nuclear occurrence will be made in
accordance with the procedures in 10 CFR part 840.

For the purposes of that determination, “offsite” as that term is
used in 10 CFR part 840 means away from “the contract location”
which phrase means any DOE facility, installation, or site at which
contractual activity under this contract is being carried on, and any
Contractor-owned or controlled facility, installation, or site at
which the Contractor is engaged in the performance of contractual
activity under this contract.

The waivers set forth above:

(1)

(i)

(iii)

(iv)

)

Shall be effective regardless of whether such issue or defense may
otherwise be deemed jurisdictional or relating to an element in the
cause of action;

Shall be judicially enforceable in accordance with its terms by the
claimant against the person indemnified;

Shall not preclude a defense based upon a failure to take
reasonable steps to mitigate damages;

Shall not apply to injury or damage to a claimant or to a claimant's
property which is intentionally sustained by the claimant or which

results from a nuclear incident intentionally and wrongfully caused
by the claimant;

Shall not apply to injury to a claimant who is employed at the site
of and in connection with the activity where the extraordinary
nuclear occurrence takes place, if benefits therefor are either
payable or required to be provided under any workmen's
compensation or occupational disease law;
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®

(g)

(h)

(vi)  Shall not apply to any claim resulting from a nuclear incident
occurring outside the United States;

(vii)  Shall be effective only with respect to those obligations set forth in
this clause and in insurance policies, contracts or other proof of
financial protection; and

(viii)  Shall not apply to, or prejudice the prosecution or defense of, any
claim or portion of claim which is not within the protection
afforded under (A) the limit of liability provisions under subsection
170e. of the Act, and (B) the terms of this agreement and the terms
of insurance policies, contracts, or other proof of financial
protection.

Notification and litigation of claims. The Contractor shall give immediate written
notice to DOE of any known action or claim filed or made against the Contractor
or other person indemnified for public liability as defined in paragraph (d)(2).
Except as otherwise directed by DOE, the Contractor shall furnish promptly to
DOE, copies of all pertinent papers received by the Contractor or filed with
respect to such actions or claims. DOE shall have the right to, and may
collaborate with, the Contractor and any other person indemnified in the
settlement or defense of any action or claim and shall have the right to (1) require
the prior approval of DOE for the payment of any claim that DOE may be
required to indemnify hereunder; and (2) appear through the Attorney General on
behalf of the Contractor or other person indemnified in any action brought upon
any claim that DOE may be required to indemnify hereunder, take charge of such
action, and settle or defend any such action. If the settlement or defense of any
such action or claim is undertaken by DOE, the Contractor or other person
indemnified shall furnish all reasonable assistance in effecting a settlement or
asserting a defense.

Continuity of DOE obligations. The obligations of DOE under this clause shall
not be affected by any failure on the part of the Contractor to fulfill its obligation
under this contract and shall be unaffected by the death, disability, or termination
of existence of the Contractor, or by the completion, termination or expiration of
this contract.

Effect of other clauses. The provisions of this clause shall not be limited in any
way by, and shall be interpreted without reference to, any other clause of this
contract, including the clause entitled Contract Disputes, provided, however, that
this clause shall be subject to the clauses entitled Covenant Against Contingent
Fees, Officials Not to Benefit, and Examination of Records by the Comptroller
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General, and any provisions that are later added to this contract as required by
applicable Federal law, including statutes, executive orders and regulations, to be
included in Nuclear Hazards Indemnity Agreements.

(1) Civil penalties. The Contractor and its subcontractors and suppliers who are
indemnified under the provisions of this clause are subject to civil penalties,
pursuant to 234 A of the Act, for violations of applicable DOE nuclear-safety
related rules, regulations, or orders.

t)) Criminal penalties. Any individual director, officer, or employee of the
Contractor or of its subcontractors and suppliers who are indemnified under the
provisions of this clause are subject to criminal penalties, pursuant to 223(c) of
the Act, for knowing and willful violation of the Atomic Energy Act of 1954, as
amended, and applicable DOE nuclear safety-related rules, regulations or orders
which violation results in, or, if undetected, would have resulted in a nuclear
incident.

(k) Inclusion in subcontracts. The Contractor shall insert this clause in any
subcontract which may involve the risk of public liability, as that term is defined
in the Act and further described in paragraph (d)(2) above. However, this clause
shall not be included in subcontracts in which the subcontractor is subject to
Nuclear Regulatory Commission (NRC) financial protection requirements under
section 170b. of the Act or NRC agreements of indemnification under section
170c. or k. of the Act for the activities under the subcontract.
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